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TOM TAT

Tham nhiing la van nan toan cau. O Viét Nam, tham nhiing la nguy co de doa dén su
16n vong ciia Pang va ciia ché @ xa hoi chii nghia. Dé gop phan dau tranh phong, chong tham
nhiing co hiéu quad, bai viét nay tdp trung phan tich, ludn giai mot 6 bat cdp cua cdc toi pham
vé tham nhiing trong Bo ludt hinh su hién hanh va dé xudt cdc gidi phap hoan thién theo tinh
than van kién dai héi X111 cia Dang.
Tir khoa: Toi pham, Bo ludt hinh su, tham nhiing, hoan thién, Dai hoi XIII.

ABSTRACT

Corruption is a global problem. In Vietnam, corruption is a threat to the survival of the
Party and the socialist regime. To contribute to the effective fight against corruption, this
article focuses on analyzing and commenting on some inadequacies of corruption crimes in
the current Penal Code and proposing solutions to improve them. in the spirit of the 13th Party
Congress document.
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Pit van dé

Tham nhiing 1a mét trong nhitng nguy co de doa su ton vong cua Pang va Nha
nude .Van kién Dai héi XIII cia Pang chi rd: “Trién khai déng bd c6 hiéu qua quy dinh cta
phap luat vé phong, chéng tham nhiing. Nang cao hiéu qua thu hdi tai san tham nhiing, bao
dam dang phép luat. Thyc hién quyét liét nghiém minh c6 hi€u qué cudc dAu tranh phong,
chéng tham nhiing™ [4, tr. 145]...“Kién quyét, kién tri dau tranh ngan chan, day lii tham nhiing,
lang phi véi quyét tim chinh tri cao hon, hanh dong manh m& hon va hiéu qua hon” [4, tr.
250]... “Co co ché khuyén khich va bao vé ngudi t cao hanh vi tham nhiing, lang phi. Nang
cao hiéu qua cong tic giam sat thanh tra, kiém tra, lam t6t chirc ning hd tro thic ddy phat
trién’’[4, tr. 146]. D& gop phan thuc hién chii truong trén ciia Dang, viéc nghién ciru nhitng bat
cap, han ché ciia cac t6i pham vé tham nhiing trong BLHS hién hanh va dé xuat cac giai phap
hoan thién 1a rat can thiét va c6 y nghia ca vé 1y luan va thyc tién.

Mot s6 han ché, bit cap trong quy dinh ciia BLHS vé cac tdi tham nhiing

Trong B luét hinh sy (BLSH) nim 2015 (stra d6i nam 2017) cac toi pham vé tham nhiing
duogc quy dinh tai chuong 23, muc 1. Bao gém: Toi tham 0 tai san. (Diéu 353); T6i nhan hdi.
(Diéu 354); T6i lam dung chtic vy, quyén han chiém doat tai san. (Diéu 355); Téi lgi dung
chirc vu, quyén han trong khi thi hanh cong vu. (Piéu 356); Toi lam quyén trong khi thi hanh
cong vu. (Diéu 357); Toi loi dung chuce vy, quyén han gay anh hudng ddi véi nguoi khac dé
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truc loi. (Diéu 358); Toi gia mao trong cong tac. (Pidu 359). Qua nghién ctru c6 thé thay cac
to1 pham vé tham nhiing trong Bo luat hinh sy c6 mot sb bat cap sau:

Thir nhat, bat cdp tai diém e khodn 2 Piéu 354 BLHS

Tai diém e khoan 2 Diéu 354 BLHS quy dinh tinh tiét dinh khung “Biét 1 ctia héi 16 14 tai san
ctia Nha nuéce” 13 chua hop 1y. Boi cac 1y do sau day: Ly do thir nhét, so hitu Nha nuée duogce
BLHS bao v¢ & mirc dd cao hon, xam pham s& hiru Nha nudce bi trung phat nghiém khéc hon
so v&i1 xam pham céac hinh thuc s¢ hitu khac. bBay la diém can can nhic, boi vi, quy dinh tai
diéu 51 cua Hién phap nam 2013, trong thoi ky qua d6 1én Chu nghia xa hoi, “nén kinh té Viét
Nam 14 nén kinh té thi trudng dinh huéng xa hoi chii nghia v6i nhiéu hinh thirc s¢ hiru, nhiéu
thanh phan kinh té...cac thanh phan kinh té déu 13 bo phan céu thanh quan trong ctia nén kinh
té qubc dan. Cac chu thé thudc cac thanh phan kinh té binh dang, hop tic va canh tranh theo
phap luat.” Nhu vay, tinh tiét dinh khung quy dinh tai diém e khoan 2 Piéu 354 BLHS “Biét
rd ctia hdi 16 13 tai san ciia Nha nude” 1a chua bao dam nguyén tic “binh déng giita cac chu thé
thudc cac thanh phan kinh t&”, chua phu hop véi chu truong xdy dung nén kinh té thi truong
dinh huéng XHCN — M6t chu truong 16n, xuyén sudt toan bd qua trinh di 1én chu nghia xa hdi
¢ Viét Nam. Ly do thur hai, trong BLHS nam 1999, tai diém i diéu 48 quy dinh xam pham tai
san thudc s¢ hiru nha nudce 1a mot trong nhiing tinh tiét tdng nang trach nhi¢ém hinh sy va bi xir
1y nghiém khéc hon so véi truong hop xdm pham tai san thudc cac hinh thirc s¢ hitu khac, quy
dinh nay trai v6i tinh than d6i méi tu duy kinh té, vi vay, BLHS nam 2015 sira d6i nam 2017
da hay bo tinh tiét d6. Tir 1ap luan trén cho thay, viéc ghi nhan tinh tiét dinh khung “Biét ro
cia hoi 19 la tai san ciia Nha nwée” 1athiéu théng nhat vé nhan thire trong hoat dong 1ap phép.
Co6 thé coi day la mot trong nhiing bat cap cua B¢ luat hinh sy can dugc can nhic hoan thién.
Theo quan diém ciia tac gia, dé bao dam nguyén tic “binh dang giita cac chu thé thudc cac
thanh phéan kinh t&” dugc ghi nhan tai khoan 2 diéu 51 ciia Hién phap nam 2013, va dam bao
su théng nhat vé tu duy 1ap phap, dic biét trong bdi canh hién nay, B¢ Chinh tri vira ban hanh
nghi quyét S6 68-NQ/TW vé phat trién kinh té tw nhéan, can loai bo diém e khoan 2 Diéu 354
cua BLHS.

Thir hai, chwa co sy phdn hoa trach nhiém hinh sy ro rang doi véi hanh vi nhén loi ich phi vdt
chat ¢ gid tri khdc nhau.

Lan dau tién trong lich sur 1ap phép hinh sy nudc ta, déu hiéu loi ich phi vat chat duge quy
dinh v6i tinh cach la dbi tugng tdc dong cua cac tdi pham tham nhiing. Co thé noéi day l1a budc
tién quan trong trong hoat dong xay dung phap luat hinh su, b sung méi ndy gép phan khac
phuc khé khin, vudng mic trong thuce tién ap dung phap luat ctia cac co quan c6 tham quyén
t6 tung.

Theo quy dinh ciia BLHS dAu hiéu nhan loi ich phi vt chat duge quy dinh tai diém b khoan
1 biéu 354 (t61 nhan héi 10) va diém b khoan 1 Piéu 358 (t61 lgi dung chure vy, quyén han gay
anh huong ddi véi nguoi khac dé truc 1oi). Ngoai ra, ddu hiéu loi ich phi vat chit con duoc quy
dinh tai diém b khoan 1 cac diéu 364 va 365 va 366 ctia BLHS hién hanh.

Tuy nhién, lgi ich phi vt chat 13 mot khai niém kha triru teong, khé xac dinh sy khac nhau vé
mit gia tri trong timg truong hop nhan loi ich phi vat chat khac nhau, gay lung ting kho hiéu
trong thyc tién 4p dung phép luat. Dé thao g& kho khan trén, Hoi ddng thim phan Toda 4n nhan
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dan tbi cao d3 ban hanh Nghi quyét S6: 03/2020/NQ-HDTP, Hudng dan dp dung mét sé quy
dinh cua bo luat hinh sw trong xét xiw toi pham tham nhiing va toi pham khac vé chirc vu. Khoan
4 diéu 3 Nghi quyét Sé: 03/2020/NQ-HDTP huéng dan nhu sau:

“Loi ich phi vat chat” quy dinh tai diém b khoan 1 cac diéu 354, 358, 364, 365 va 366 cua
B¢ luat Hinh su l1a nhiing loi ich khong phai 1gi ich vat chat. Vi du: Hoi 19 bdng cach tang
thuong, dé xudt tang thuwong cdc danh hiéu, giai thuong; bau, cir, bé nhiém chiec vy, nang diém
thi; hira hen cho 1ot nghiép, cho di hoc, di thi ddu, di biéu dién ¢ nude ngoai; hoi 16 tinh duc...

13

C6 thé thay rang hudng dan trén c6 ¥ nghia nhat dinh ddi voi thuc tidn ap dung phap luét cia
céc co quan chirc nang. Tuy nhién, van ban huéng dan nay chua thé hién dugc su phan héa
trach nhi¢m hinh sy 10 rang dbi voi hanh vi nhan loi ich phi vat chét ¢ gia tri khac nhau. Vi
du: héi 16 bang cach ting thuong giai thuong chiang han. RS rang 13 hi 16 bang cach tang giai
thudng cap qudc gia s& khac véi hdi 10 bang cach tang giai thuong giai thuong cip dia phuong.
Tuy nhién, huéng dan trén cia Hoi dong tham phan ciing nhu quy dinh ciia BLHS hién hanh
chua c6 sy phan héa trach nhiém hinh sy rd rang khi nhan loi ich phi vat chét c6 gia tri khac
nhau trong vi du trén. Bat cip nay can duoc nghién ciru dé tiép tuc hoan thién. Theo quan diém
clia tac gia c6 thé khic phuc vudng mic nay theo 1 trong 2 phuong an sau: Phwong dn 1: Doi
v6i hanh vi nhén loi ich phi vat chat noi trén nén dugc xay dung thanh nhiing ciu thanh toi
pham riéng. Déng thoi, vé ky thuat lap phap can tinh dén kha nang thiét ké cac tinh tiét dinh
khung khac nhau dé phan hoa mirc do trach nhiém hinh sy khac nhau khi nhén loi ich phi vat
chit co gia tri khac nhau. Phuong 4n nay cho phép ap dung phap luat dé dang, thuan loi nhung
doi hoi nghién ctru chuyén sau va rat kho khan vé ky thuat 1ap phap. Phuong dn 2: Xay dung
thanh nhing c4u thanh t6i pham riéng nhung chi can mot khung hinh phat kha rong. Phuong
an nay kha don gian vé k¥ thuat 1ap phap nhung lam ting thém tinh tily nghi trong lya chon
mirc d6 ché tai hinh su ctia hoi ddng xét xir. Tuy nhién, cling c6 y kién quan ngai khi quy dinh
khung hinh phat kha rong dé tao ra tuy tién, tiéu cuc trong hoat dong xét xir. Nhin nhan mot
cach tong thé, chiing ta dang huéng dén xay dung mot nén tu phap ciia Nha nudc phéap quyén,
chuyén nghi¢p, hién dai, cong bfmg, nghiém minh, li€ém chinh, phung su T quéc, phuc vu
Nhan dan? thi ciing khong qua quan ngai véi su lam dung, tiéu cuc cua toa an trong hoat dong
Xét xét Xur.

Thit ba, hinh phat bd sung tich thu mét phan hodc toan bé tdi san chiea dwege quy dinh doi voi
tat ca cdc toi pham vé tham nhiing.

Theo quy dinh cia BLHS, dbi véi cac toi pham tham nhiing, hinh phat bd sung tich thu mot
phan hoic toan bo tai san chi dugc quy dinh d6i voi 3 ti: Toi tham 6 tai san quy dinh tai Piéu
353; Toi nhan héi 16 quy dinh tai Diéu 354 va toi lam dung churc vy, quyén han chiém doat tai
san dugc quy dinh tai Diéu 355. Céch tiép can nay khong hop 1y, myc dich cta hinh phat 1a
tring tri va gido duc ngudi pham toi, dé phat huy vai trd ctia hinh phat, viéc xay dung loai va
mure ché tai hinh sy khong chi can ctr vao murc d9, tinh chét nguy hiém cua loai hanh vi ma con
phai can cur vao dong co, muc dich cia loai tdi pham do. Déi véi cac toi pham vé tham nhiing
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ludn c6 dong co vu loi, viéc ap dung hinh phat bod sung tich thu mot phc”in hodc toan bo tai san
doi véi nguoi bi két an 1a diéu can thiét, cac toi pham c6 dong co vu loi vé vat chét can duogc
trung phat vé vat chat, viéc thiéu Véng hinh phat bd sung tich thu mat phﬁn hodc toan b tai
san tai cac diéu 356; 357; 358; 359 cling 1a bAt cap can dugc khic phuc. Ttr nhiing phan tich,
1ap luén trén cho théy, viéc tiép tuc ghi nhan hinh phat bd sung tich thu tai san ddi voi cac toi
nay la cAn thiét va hop 1y, béi tat ca céc toi nay déu co dong co vu loi. Mat khac, viéc bd sung
nay lam ting hiéu qua thu hoi tai san cho Nha nudc va hoan toan pht hop vé6i tinh than cia
Nghi quyét s6: 04-NQTW cua Ban chap hanh trrong wong lan thir 3 Khoa X “Chu trong thu
hoi tai san tham nhiing; 4p dung chinh sach khoan hong ddi véi nhimg ngudi pham toi nhung
c6 thai do thanh khan, da boi thuong thiét hai hodc khic phuc hau qua kinh té, hop tac tot véi
co quan chtrc ning; nghién ctru stra di phap luat hinh sy theo huéng khoan hong hon dbi véi
nhirng nguoi dua hodc ngudi nhan héi 16 nhung da ty gidc khai béo va ndp lai tai san trudc khi
bi phat hién; chu trong t6i cac ché tai phat tién nham ting kha ning thu hoi tai san tham
nhiing[3], b sung nay ciing pht hop voi tinh than cta Vian kién Dai hoi XIII ciia Pang: “Trién
khai d6ng bd co hiéu qua quy dinh cua phap luat vé phong, chdng tham nhiing. Nang cao hiéu
qué thu hoi tai san tham nhiing...”[4, tr. 145, 146].

Thr twr, B6 Ludt hinh sy hién hanh chwa toi pham héa hanh vi lam giau bat chinh ciia can bé
cong chure, vién chirc.

Trong B0 luat hinh su hién hanh khong quy dinh viéc can bd, cong chire, vién chire c6 tai san
tang 1én bat thuong ma khong giai trinh duge mot cach thoa ddng ngudn gde cia tai san 1a toi
pham da gay kho khin, birc xtc cho thuc tién phong ,chdng tham nhiing trong thoi gian qua.
Bét cap nay giy ra nhiéu kho khin, can tré ddi v6i cong cudc phong chéng tham nhiing hién
nay. Thyc tién cho c6 trudng hop, can bd cong chirc ¢6 tai san kha 16n so voi dong luong cia
minh nhung gii trinh nguén gdc tai san khong thoa dang nhu “chay xe 6m”...”budn chdi dot”...
Mot vi Pai biéu Qudc hoi di phan anh: "Can bd khi co biét phi1 ¢6 van dé, co quan thanh tra
vao cudc, can bd co nhitng giai thich toi cho rang coi thudng du luan, coi thudng nhan dan nhu
giai thich ban chdi dot, nudi heo ma co biét phu chinh 1a thai d§ khinh nhon phép luédt, coi
thuong nhan dan"[9]. Pay 1a mot trong nhiing bat cép cia cac tdi pham vé tham nhiing can
duoc tiép tuc can nhic va hoan thién. Theo tac gia, can toi pham hoa hanh vi lam giau bét chinh
ctia can bo cong chirc. B sung ndy co y nghia quan trong dbi véi cong cude dau tranh day lui
tham nhiing va c6 ¥ nghia quan trong ddi voi viéc thu hoi tai san tham nhiing. Béi 18, néu coi
hanh vi lam giau bat chinh ctia can bo, cong chuc, vién chire 1 to1 pham thi tai san c6 dugc do
lam giau bat chinh duwong nhién bj tich thu sung cong. Ngoai ra, viéc toi pham héa hanh vi lam
giau bat chinh cta can bd, cong chire 14 can thiét va phu hop véi quy dinh caa Cong ude cua
Lién hop quéc vé chéng tham nhiing quy dinh ma Viét Nam 14 thanh vién [ 7]. Tuy nhién, toi
pham hoa hanh vi lam giau bat chinh ctia can b cong chiic, vién chirc ciing d6i mit véi nhiing
¥ kién khong dong tinh: “viéc quy dinh nghia vu ciia cong chirc phai chirng minh ngudn gbc
thu nhap cta minh theo quy dinh cia cong udc 1a trai v6i nguyén tic va nghia vu chimg minh
trong tb tung hinh sy Vié¢t Nam do chuyén dich nghia vu chiing minh tr co quan tién hanh t6
tung sang bi can, bi cdo. Theo quy dinh cua B¢ luat to tung hinh sy Viét Nam thi chi c6 co
quan tién hanh t6 tung méi c6 nghia vu chimg minh t6i pham, cong din khong cé nghia vu
ching minh minh vo t0i1” [8]; ‘Thuc chét, hinh sy héa hanh vi nay la ddo nguoc trach nhiém
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chtng minh; nghia 14 trach nhiém chtng minh tai san c6 bat minh hay khong duoc chuyén tir
cac co quan td tung sang ngudi ndm giir tai san. Néu can b, cong chirc co chic vu quyén han
khong chirng minh duoc tai san cua minh 1a hop phap thi tai san do 1a tai sdn tham nhiing” [8].

Nhin nhan vin d& mot cach khach quan, rat kho dong tinh véi cac quan diém trén vi miy 1y
do sau: Ly do thit nhat, viéc t6i pham hoa hanh vi lam giau bét chinh 1a khuyén céo cua Lién
hop quéc va di dugc thyuc hién boi nhiéu qudc gia thanh vién cta cong ude Qubc té vé phong
chdng tham nhiing. Ly do thir hai, néu néi rang t6i pham hoa hanh vi lam giau bat hop phap
ctia can bd coéng chie 1a chuyén dich nghia vu chimg minh tir co quan tién hanh td tung sang
bi can, bi cdo 1a khong thuyét phuc. Bai vi, chu thé cta cac toi pham tham nhiing 1a chu thé
dac biét, bi can, bi céo tirng la can bd, cong chirc, vién chic cia nha nudce; viée trd thanh can
bd, cong chire, vién chirc 13 hoan toan ty nguyén, moi can bo, cong chirc, vién chirc co quyén
roi bé cong vu bat ky thoi diém nao néu thay moi truong lam viée khong phu hop véi minh.
Ly do thir ba, viéc t01 pham hda hanh vi lam giau bat hop phép cia cén bd, cong chirc, vién
chire s& tao can ct phap 1y, viing chic gop phan déu tranh phong chéng tham nhiing hiéu qua,
lam trong sach bd mdy nha nudc, xay dung hé théng chinh tri, trong sach, virng manbh, chic
chin nhan duoc su dé)ng thudn cao cia nguoi dan. Véi phan tich trén, can sém toi pham hoa
hanh vi 1am giau bat hop phap ctia can bd, cong chirc, vién chirc nham hoan thién can ct phap
ly dé dAu tranh phong chéng tham nhiing trong thuc tién hién nay.

Thir nam, chua c6 quy dinh vé tinh tiét dinh khung d6i v6i cac truong hop pham t6i tham
nhiing sau dé bo tron ra nwéc ngodi.

Trong thoi gian qua khong hiém trudng hop ngudi pham tdi tham nhiing bo trén ra nudc
ngoai dé lan trén sy trimg phat ctia phap luat. Hanh vi bo tron ra nudc ngoai mot mat gay nhiéu
kho khin cho luc lugng chirc ning, trong viéc bat giit dé xét xtr Iy va thu hdi tai san tham
nhiing, mit khac gay birc xtc cho nhan dan. Thyc té cho thdy, nhitng ngudi bo tron ra nudc
ngoai sau khi thuc hién hanh vi tham nhiing thuong 1a nhitng nguoi gitt chire vu kha cao trong
bd may nha nudc hodc la nhitng ngudi lanh dao quan 1y trong cac don vi su nghiép cong lap,
ho ¢6 ¢6 nhidu mdi quan hé, c6 kha nang chiém doat sb tai san 16n. . .thyc tién d4u tranh phong
chdng tham nhiing gip rt nhidu kho khan va rat it khi xtr Iy dwoc cac truong hop nay.

Theo quy dinh ciia BLHS, tai diéu 52 diém p khoan 1 B¢ luat hinh sy 2015, stra d6i bo sung
nam 2017 ngudi pham tdi “cé hanh dong xao quyét hodc hung han nham trdn tranh hodc che
gidu t6i pham” 13 tinh tiét ting nang trach nhiém hinh sy khi quyét dinh hinh phat. Tuy nhién,
hién tai chura ¢6 van ban huéng dan giai thich “hanh dong xao quyét nham trdn tranh hodc che
gidu toi pham” c6 bao gdm hanh vi bo trdn hay khong? Vi vay, chua c6 can ci phap 1y dé
khfmg dinh “nguoi pham td1 bo tron hodc trén truy na Ia tinh tiét tang nang trach nhi€ém hinh
su”’[6]. Ngoai ra, tinh tiét bo trn ra nudc ngoai sau khi thuc hién hanh vi t6i pham ciing chua
dugc ghi nhan trong céc toi pham vé tham nhiing véi tinh cach 13 tinh tiét dinh khung. C6 thé
coi day 14 16 héng cta luat hinh sy can sém dugc khic phuc Theo tac gia, dé bao dam tinh
nghiém khic ctia phap luat va hién thuc hoa chi truong cua Pang “Kién quyét, kién tri dau
tranh, ngan chdn, ddy Wi tham nhiing, tiéu cwc véi quyét tam chinh tri cao hon, hanh dong
manh mé hon va hiéu qua hon’’[4, tr. 250] can khdc phuc bat cdp trén. Trude méat, Hoi déng
Tham phan Tda 4n nhan dén t6i cao can hudng dan diéu 52 ciia BLHS theo hudng coi tinh tiét
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pham t6i tham nhiing réi tron ra nuée ngodi 1a mot trong céc tinh tiét ting tinh tiét ting ning
trach nhiém hinh su. Tuy nhién vé 1au dai tinh tiét pham t6i tham nhiing sau dé bé trén ra nude
ngoai can dugc quy dinh 14 tinh tiét dinh khung cta cac toi pham vé tham nhiing s& hop 1y hon,
boi thyc tién cho thdy truong hop tham nhiing rdi trén ra nuéc ngoai thuong 1a nhimg ngudi
c¢6 chire vy kha cao trong bd may Nha nudc, trong cac don vi sy nghiép cong lap. B sung nay
1a can thiét, dap Gmg dwoc doi hoi cua thuc tidn, phu hop véi nguyén tic chirc vu cang cao,
trach nhiém cang 16n va gop phan hoan thién quy dinh ciia BLHS vé cac toi pham tham nhiing.

Két luan. Tham nhiing 1a hién tuong c6 tinh lich su, tdn tai trong moi kiéu Nha nudc, khong
phan biét ché @6 chinh tri, trinh do phat trién, dau tranh phong chéng tham nhiing 1a nhi€ém vu
ctia toan Pang toan dan, doi hoi phai sir dung dong bo nhiu giai phap, sy phdi hop cia cac co
quan, to chirc hitu quan, su vao cudc ctia ca hé thong chinh tri, viéc hoan thién quy dinh cua
BLHS vé céc tdi pham tham nhiing s& tao co sé phap 1y vimg chéac dé cac co quan chirc ning
ap dung phap luat mot cach hiéu qua trong déu tranh phong chdng tham nhiing theo tinh than
van kién Pai hoi XIII cua Dang.
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